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necessary to support informed decisions, and develops valuable solutions to the issues
and concerns facing these communities.



* Introductions and course objectives
* FLSA Requirements

* Recordkeeping Requirements

* Compliance Issues

* Special Circumstances - 207(k) [Fire
and Police]




Disclaimer

* We are not lawyers — this isn’t legal advice

* We are not Dept of Labor Wage and Hour (DOL WHD)
representatives

* We urge you to contact DOL WHD for case-by-case analysis
of your specific circumstance(s)
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Brief FLSA History

Fair Labor Standards Act
(FLSA) becomes law: signed

6/25/38; effective 10/24/38 The Federal garnishment law Salary Levels Changed

1947 1985

1938 1970 2020

FLSA Amendments: signed
November 13, 1985;
effective April 15, 1986
(Local Governments
Included)

Portal-to-Portal Act



wéments

Minimum
Wage

S7.25/hour



EMPLOYEE RIGHTS
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Suffered or Permitted to Work

Times ‘necessarily required to be on the employer’s
premises, on duty, or at a prescribed workplace.’




Exclusions

= NOT Covered

Elected officials

Personal staff of elected officials
Political appointees and legal advisors
Bona fide volunteers
Prisoners/consignees

Trainees

Independent contractors




Behavioral Control

Employment
Factors - IRS

Financial Control

Relationship of Parties




Pay Period

 May or May Not be the same as
Work Period

* Longer periods allowed for public
safety under 207(k)

e (7-28 days) — discussed in
detail later

Work Period = Time Period Used for Overtime Calculations



Common Pay Periods

i i e i
Weekly Bi-weekly Semi- Monthly

monthly



Recordkeeping

e Start, stop, and overtime is recorded and kept
e Retain a minimum of five (5) years

 Child labor standards are followed




‘ Meal periods

‘ Vacation, holiday, sick

‘ Premium pay for weekends, after hours,
nights, etc.

‘ OT after 8 hours

Not
Required

‘ Pay increases or fringes



Exempt vs. Non-
Exempt

= Exempt Employees

e Exempt from Overtime Provisions

m Non-Exempt Employees

e Entitled to at least federal minimum
wage for all hours worked in a work
period

e Entitled to 1.5 times regular rate for
hours worked in excess of 40 hours (or
207(k) thresholds for public safety)




What’s in a Title?

Paying a salary does not ensure exempt status

Titles do not matter, duties do!




o

TYPES OF EXEMPTIONS




v

v

v

Executive

Paid on Salary Basis
At least S684/week

Manages enterprise, or
department, or subdivision

Supervises at least 2 or more FTE’s

Hire, fire, or recommendation given
significant weight



-y

\

Administrative

v' Paid on Salary Basis
v’ At least $684/week ,

v' Performance of office or non-
manual work directly related to
the management or general
business operations

v'  Exercise of discretion and
independent judgment with
respect to matters of significance




Professional

v' Paid on Salary Basis
v’ At least $684/week

v' Performance of work requiring
advanced knowledge that is
intellectual in character

v Field of science or learning and
must come from specialized
intellectual instruction




Computer

v Paid on Salary Basis

v' At least S684/week
(or $27.63/hour)

v' Employed as systems analyst,
programmer, engineer or
similar




Highly
Compensated

v' Total remuneration at least
$107,432

v Primarily office or non-manual
work

v' Customarily and regularly performs
at least one of the exempt duties
or responsibilities of another
exemption



What is included in “work”?

Break Meal Sleep time
periods periods P

Training

On-call time :
time

Unauthorized work




Unauthorized
Work

Suffered/Permitted

Have policy Against It

Still must pay

Can (should?) discipline




COMPENSATORY TIME
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Current Rate / 3-year avg payout
Can’t lose it
Compensatory

Time Employer can require use

Employer can cash out early



Special Rules for Governments

PN

|I|I||||| 207(k) Exemptions

S

Public Accountability Rules 29
C.F.R. $ 541.602(b)(2).




Fire Service
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Fire protection personnel (and law
enforcement) are specifically addressed in
the Fair Labor Standards Act statue



Fire Protection Personnel

29 USC Chapter 8 Section 207(k) Partial Overtime
Exemption for fire service personnel who meet the
following criteria:

* Must be employed as firefighters, paramedics, EMTs,

rescue workers, ambulance personnel, and hazardous
materials workers

AND
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Employed by a public entity such as a municipality, county, or
state

Are trained in fire suppression

Have the legal authority and responsibility to engage in fire
suppression

Are engaged in the prevention, control and extinguishment of
fires, or response to emergency situations where life,
property, or the environment is at risk.



Fire Protection Personnel-Non 207(k)

Fire and EMS workers not meeting all the
previous requirements...

Standard 40-hour FLSA rules apply



207(k) Partial Exemption

Fire Protection Personnel (as defined in FLSA)

Assigned to a “Work Period” between 7-28 days (longer work
periods can reduce overtime costs)

Firefighter overtime threshold is raised from 40 hours in 7
days to an average of 53 hours per 7 days up to a 28-day
work period

Each “Work Period” stands alone

Ur Municipal Technical Advisory Service
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207(k) Partial Exemption
Work Period Overtime Threshold Activity

Common Work Periods Overtime Threshold
/-Days 53-Hours

14-Days 106-Hours
21-Days 159-Hours
27-Days 204-Hours
28-Days 212-Hours

ar Municipal Technical Advisory Service
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Example

Firefighter A is working a regularly scheduled 24-hour shift

Compensable

Compensable or Not Compensable?
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Example

Firefighter A usually and customarily arrives to the fire station
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Non-exempt employees should have three rates of pay

e Base Rate
 Regular Rate
e (Qvertime Rate



Rates of Pay

Base Rate

e The hourly rate earned without any
additional wage augments

e The sum of all payments for work
converted to an hourly rate

Regular Rate

e Premium compensation rate for work

Overtime Rate hours exceeding the overtime threshold

Ur ‘ Municipal Technical Advisory Service
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 Defined base pay rate per hour or salary rate to
compensate for up to a certain number of hours of

work.

* |n either case, the base rate of pay is defined or can
easily be calculated. (Salary/Hours)



Wage Augments must be identified and reduced to an hourly
rate
— Bonuses, educational incentives, acting pay, longevity
pay, etc.

Total number of hours worked when augment is earned /
sum of augments.



Regular Rate

Wage

Augment Regular

Base Rate

hourly Rate

rate

Ur ‘ Municipal Technical Advisory Service
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Overtime Rate

Regular Overtime

Rate Rate
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Fire departments have several techniques available

to manage hours worked to potentially reduce their
overtime liability.

*  Work Period Administration
 Kelly Day

* Mealtime

e Sleep Time

 Modify employee’s schedule



Four Week impact of 24/48 Shift Firefighter
assigned to a 7-Day work period

Wee
Wee
Wee
Wee

K 1:72-
K 2: 48-
K 3: 48-

K 4:72-

Nours wor
Nours wor
Nours wor

Nours wor

ked = 19.00 Overtime
ked = 0.00 Overtime
ked = 0.00 Overtime

ked = 19.00 Overtime



Four Week impact of 24/48 Shift Firefighter
assigned to a 28-Day work period

Wee
Wee
Wee
Wee

K 1:72-
K 2: 48-
K 3: 48-

K 4:72-

Nours wor
Nours wor
Nours wor

Nours wor

ked = 0.00 Overtime
ked = 0.00 Overtime
ked = 0.00 Overtime

ked = 28.00 Overtime



Work Period Impact on Overtime

Compare Firefighter Overtime over 12-Weeks

7-Day Work Period 28-Day Work Period
15t 4-Weeks: 38 OT 15t 4-Weeks: 28 OT
2nd 4-Weeks: 19 OT 2nd 4-Weeks: 4 OT
3d 4-Weeks: 19 OT 3 4-Weeks: 4 OT
76-Hours 36-Hours
Overtime Overtime

This 12-Week Cycle Repeats Continuously

Ur Municipal Technical Advisory Service
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Compare Firefighter Overtime over 48-Weeks

7-Day Work Period 28-Day Work Period

28-Day Work Period Firefighter will earn an additional 160
hours of base rate pay rather than overtime rate.



Work Period and Overtime

Compare the Firefighter Overtime over 48-Weeks.
* Assume the Firefighter earns 514.50 Base Rate and
5$23.13 Overtime Rate.

7-Day Work Period 28-Day Work Period

304 Hours x 23.13 144 Hours x 23.13

$7,031.52 160 Hours x 14.50
S5,650.72

$1,380.80 Payroll Reduction

ur | Municipal Technical Advisory Service
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Kelly Day

A "Kelly Day" is the occasional hours/shift scheduled off-duty
without pay to manage or control overtime

 Chicago Mayor Edward Kelly gave firefighters
one day off after seven on duty, according to
Chicago Firefighters Union Local 2

 Time off-duty without pay

 Time off-duty does not count toward work
hours

Mayor Edward Kelly

Ur Municipal Technical Advisory Service
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Public agencies may exclude mealtime from compensable
hours when:

v' An employee is required to be on duty for more than 24
hours

v' The employer and the employee agree to exclude bona
fide meal periods

v' The employee is completely relieved from duty
responsibilities



Up to 8 hours sleep time can be deducted if the following
conditions are met:

v' Must be assigned to a tour-of-duty of more than 24 hours

v' Employer and employee must have an expressed or implied agreement
v' Sleep period must be defined

v' Employee earns pay for any hours worked during sleep period and if

employee does not get at minimum 5 hours uninterrupted time, the
employee gets compensated for the entire 8 hours



Training time is not required to be counted as
worktime when the following criteria is met:

v Outside normal working hours

v’ Attendance is voluntary

v" Not directly related to employee’s job
and

v No productive work is performed



 Training directly related to

employee’s job Work Time
(off normal shift)
* Training req’d by law
(outside normal working Not Work Time
hours)

 Training to prepare for
another job / promotion Not Work Time
(outside normal working
hours)

r Ml Municipal Technical Advisory Service



e Academies

In class, training session, Work Time
or doing work

 Study Time
Required homework Work Time
time for compensable
classes



Home to Work

Home to Work/
Emergency Callout

- “substantial distance” to
work location
- normal work location

Home to Work

One day in another city: time spent in
travel minus normal commute time and
mealtime

Not Work Time

Work Time

Not Work Time

Work Time

[P | 4 1 vicinal Technical Advisorv Service
S INSTITUTE for PUBL



Home to Work/Overnight
Travel time falls within
normal working hours

Work While Traveling
Required work performed

Work Time

Work Time

F i) Municipa



Time spent waiting for/receiving medical
attention at the direction of employer

Work Time

during normal working days/hours

: [



Civic / Charitable Time

Employer’s request,
direction, control, or while Work Time
required to be on premises



Substitutions / Time Trade

One person works/subs for another person at their
request at no cost to the organization —

No FLSA Effect

FLSA was revised in 1986 to address substitutions/time
trade practices



Work that is performed but not documented by the
employee or employer that the employer reasonably
knows the work was performed

Work Time



Other Information

If you have overpaid employees, there is no FLSA issue.

The DOL is only interested in ensuring FLSA minimum wage and

overtime rules are met.

The DOL does not get involved with benefits accrual, use, or
administration.

Ur ‘ Municipal Technical Advisory Service
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Incorrect Pay Calculation

What happens if we find we have not calculated overtime hours
or overtime pay correctly?

* Very Serious Issue; Be transparent and communicate with your
employees

 Determine whether the underpay was accidental or intentional
* |f accidental, calculate the underpay for the past two years

* |Ifintentional, calculate the underpay for the past three years plus any
penalties the DOL may impose

Ur Municipal Technical Advisory Service
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 Develop a plan to provide back pay for the amount underpaid
e  Submit your plan to TN-DOL for approval

* Once approved by TN-DOL, make timely payment to employees

If firefighter(s) hire an attorney(s) and back pay is owed, the
entity will also be responsible for reasonable and customary
attorney fees for each person involved in the action
(individual fees not eligible for a class action)



Take Aways

Develop a compensation policy (agreement) that addresses:

v

v

Employee pay status: hourly, salary, exempt, non-exempt
Declare 207(k) Partial Exemption

Declare work period length (if employees qualify)

|dentify if sleep time and/or mealtime deductions are planned

Define base rate, wage augments, regular rate, and overtime rate
and how wage augments are handled.

() Municipa



Define what hours of work and other hours will be counted
toward calculating overtime compensation

Publish work period(s) to include the start to finish
dates/times

Address shift change times (shift begin/end times)

Define the process employees must use to report pay issues to
the employer



POLICE

ur




207(K) EXEMPTION

v

29 CFR, 553.201 section 207(k)

Applies to Fire, Police and Jailers
(not dispatch)

Allows for longer work periods
Provides for higher overtime thresholds

Higher limits for compensatory time



Work Periods

Non-Public Safety |46 [o}75

Public Safety 7-28 days

Reminder:
® Work period # Pay period

ur | Municipal Technical Advisory Service
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Most Common
Work Periods

7 days 14 days 28 days
one week two weeks four weeks

ur | Municipal Technical Advisory Service
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Overtime Threshold

Non-Public Safety

e 7-day work period: 40 hours

Police Officers

e 7-day work period: 43 hours
e 14-day work period: 86 hours
e 28-day work period: 171 hours

Fire Service: Covered in Fire module

ur | Municipal Technical Advisory Service
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Overtime

Employer must compensate* at 1 7 times the normal
rate of pay for all hours worked in excess of the overtime
threshold in any work period

* May be money or compensatory time

Reminder:
Work period # Pay period



How Work Periods Impact Overtime
(Police)

* Assume a police officer is on a one-week
work period (43-hour OT threshold)

e The officer works 46 hours one week and

40 hours the next.
e Week One: Three hours over the OT threshold

e Week Two: No hours above the OT threshold



How Work Periods Impact Overtime
(Police)

e Assume the same officer is on a two-week
work period (86-hour OT threshold)

 The officer works 46 hours one week and 40

hours the next.

* The total hours worked for the work period is 86 hours.

The overtime threshold is 86 hours.
e NO OVERTIME!



How Work Periods Impact Overtime
(Police)

Fringe Benefit Time

* Assume a police officer is on a one-week work
period (43-hour OT threshold)

 The officer works 10 extra hours one week and

is on vacation the next week.

 Week One: Seven hours over the OT threshold
 Week Two: Forty hours of vacation pay



How Work Periods Impact Overtime
(Police)

Fringe Benefit Time

 Assume the same officer is on a two-week
work period (86-hour OT threshold)

 The officer works ten extra hours one week and is
on vacation the next week.

* The total number of hours actually worked in the work
period is 50 hours. There is no overtime.

* The officer is paid straight time for the 50 hours and is paid
for 40 hours of vacation time.

v T Mut pa



Managing Overtime

Officer Mary Katherine works 8-hour shifts and is on a
one-week work period.

She is in court for 6 hours on her normal off day.

Her supervisor sends her home 3 hours early on two
consecutive days before the end of the work period.

No OT For The Work Period



Managing Overtime

Longer work periods provide more time to
manage overtime by modifying an
employee’s schedule.



Compensatory Time

1 % times the

number of "
) ) Accrues* and
Can be given overtime
. must be
in lieu of cash hours worked
. documented
in the work
period

* Federal limit for fire and police is 480 hours.
Employer has to pay cash for overtime that exceeds 480 hours.

[ Municipa



Compensatory Time

When an employee leaves, all accrued comp time must be
paid at the employee’s current rate of pay

Comp time cannot be taken away. It must be taken off or
paid for.

The employer may require the employee to take
comp time.

ur ‘ Municipal Technical Advisory Service
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Time spent
caring for a
canine or

training is
compensable
time

Canine Handlers

You control
the amount
of time by

policy

The time
allowed must
be “reasonable”

or

30 minutes?

Municipal Technical Advisory Service
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Controlling Canine Time

Set policy to define amount of time the handler can spend
caring for the dog

Allowance for emergencies

‘ Advance permission for non-emergency work

‘ Require care to be done on-duty for the days the officer works

ur ‘ Mumcnpal Technical Advisory Service
IIIIIIIIIIIIIIIIIII C SERVICE



Exempt vs. Non-Exempt
Police

Employees performing law enforcement duties cannot
be exempt from overtime!

* Remember the “duties” requirement for exempt
— Mostly law enforcement duties ? Cannot be exempt!

— Mostly executive or admin duties? May be exempt!
* Not all chiefs should be exempt



Very Small Police Departments

e Total employees: 5 or less
— Exempt from overtime rules
— Includes chief and part-time officers

e Does not include volunteers

* Does not include support personnel



Questions?
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Fire Management Consultants

Steven Cross

Fire Management Consultant
931-548-6827
steven.cross@tennessee.edu

Donald Pannell

Fire Management Consultant
901-579-9247
donald.pannell@tennessee.edu
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Police Management Consultants

Rex Barton

Police Management Consultant
865-506-0402
rex.barton@tennessee.edu

David Moore

Police Management Consultant
731-327-6387
david.moore@tennessee.edu
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Human Resource Consultants

Betsy Cunningham

HR Consultant — East TN
865-974-6689
betsy.cunningham@tennessee.edu

John Grubbs

HR Consultant — Middle TN
615-532-2588
john.grubbs@tennessee.edu

Peter Voss

HR Consultant — West TN
731-425-4781
peter.voss@tennessee.edu
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